MEMORANDUM

TO: ALICIA R. HUGHES,
MEMBER OF COUNCIL

FROM: JAMES L. BANKS, JR.
CITY ATTORNEY

JOANNA C. FRIZZELL
ASSISTANT CITY ATTORNEY

DATE: APRIL 7, 2010

SUBJECT: PROCEDURES FOR PROCESSING MATTERS WITHIN THE
JURISDICTION OF THE PLANNING COMMISSION

You have requested that we draft a text amendment ordinance that would make the City
Council the final arbitrator of planning decisions with appeal to the City Council as a matter
of right rather than upon the motion of a member of City Council. Specifically, you requested
that the text amendment amend the current procedure for processing Master Plan
Amendments so that all Master Plan Amendments go through the City Council after a
recommendation by the Planning Commission.

We have reviewed the relevant sections of the Zoning Ordinance and the City Charter and
have determined that in order to make this change, the City Charter would need to be
amended. We are providing this memo to explain the current procedure for Master Plan
Amendments, as well as rezoning and text amendments because their processes are similar to
the Master Plan Amendment. We would like to discuss this matter further with you to
determine whether you would like to request a change to the Charter that would allow this text
amendment. Please note, all code sections and Charter sections referred to below are attached
for your information.

For your information and use, we have also included an outline of the City Council Land
Use and Zoning procedures to help distinguish between the different types of cases and
procedures.

Current Procedure -Master Plan Amendments

In Virginia, generally, it is the role of the Planning Commission to prepare and recommend a
Master Plan to the local governing body and it is the role of the governing body to adopt
such Master Plan. The Alexandria City Charter has been consistent with the Virginia State
Code on this matter (See Virginia Code Section 15.2-2223 and Section 15.2-2225; See
Charter Section 9.01 giving the City Council the power to adopt and Charter Section 9.04
giving the Planning Commission the duty to prepare the Master Plan and certify to City
Council). Pursuant to both bodies of law, it is the Planning Commission's responsibility to
prepare and periodically review and revise the Master Plan. If the Planning Commission
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recommends changes to the Master Plan, they must adopt the changes by resolution and
forward the resolution to City Council for their consideration. The City. Council then holds
a public hearing on the resolution referred by the Planning Commission. If the City Council
approves the resolution, then an ordinance implementing the change is considered by the
City Council.

If a change is considered by the Planning Commission and it is determined not to be a change
they would recommend, then the amendment is not referred to City Council. The Zoning
Ordinance has been drafted consistently with this described procedure. (See Section 11-905
of the Zoning Ordinance).

In 1995, the Alexandria City, Charter was amended to include a limited procedure that
departs from this traditional role and from the Virginia State Code that gives the City Council
additional powers in this regard. This procedure allows the City Council to overrule the
Planning Commission's decision to disapprove a proposed amendment to the Master Plan
under limited circumstances including 1) if the City Council had initiated the Master Plan
amendment and 2) if the City. Council approves the Master Plan Amendment by a Super
Majority vote. (See Charter Section 9.07.1). Therefore, if the Planning Commission
disapproves a Master Plan amendment that a council member believes should have been
approved, the City Council has some power to reverse that decision.

Current Process - Rezonings or Text Amendments

Similarly, the Alexandria City Charter gives the City Council the authority to adopt
regulations and restrictions pertaining to land use and to adopt zoning boundaries (See City
Charter Section 9.09 and 9.12) and gives the Planning Commission the duty to prepare and
submit the regulations and restrictions as well as the zoning boundaries to the City Council.
(See City Charter Section 9.11). The Alexandria Zoning Ordinance accordingly contains
provisions on processing zoning amendments (also known as "rezoning")(See Zoning
Ordinance Section 11-807) and text amendments (See Zoning Ordinance Section 11-806). In
both cases, if the Planning Commission disapproves a proposed amendment (either a rezoning
or a text amendment), then the matter is still referred to City Council but they may only
approve it by an affirmative vote of three-fourths. of the members. The City Charter as well as
the Zoning Ordinance contains a very specific procedure for when a rezoning or text
amendment is referred back to the Planning Commission from the City Council. See City
Charter Section 9.12 (C) and Zoning Ordinance 11-806(B)(2) and 11-807(B)(2).

Potential amendments to these procedures

You have indicated that you would like to revise these procedures to make these decisions by
the Planning Commission strictly recommendations to the City Council and to allow the City
Council to review all proposals, whether they are approved or disapproved by the Planning
Commission. Because the City Charter includes specific provisions regarding the procedures
currently included in the Alexandria Zoning Ordinance, then there would need to be an
amendment to the City Charter in order to make any changes to this procedure. Specifically,
in regard to Master Plans, Sections 9.04 would need to be amended to revise the duties of
Planning Commission and Section 9.07.1 would need to be revised to expand the review
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ability by City Council. In regard to the text amendments and zoning amendments, Sections
9.11 would need to be amended to change the duties of the Planning Commission.

As you are aware, changes to the City Charter need to be approved and adopted by the
General Assembly. A request for these changes would need to be included in the next
legislative package. If the General Assembly adopts the changes in their next session starting
in January 2011, then the new charter would take effect in July 2011 and a text amendment to
change the Zoning Ordinance accordingly could be approved by the City Council at that time.

Recommendations

As discussed, the procedures for preparing and amending Master Plans and considering
Zoning Ordinance text amendments and rezonings is long standing in Alexandria and in
Virginia in general. We would therefore advise that research be initiated including
discussions with the Department of Planning and Zoning, discussions with other jurisdictions
on their process and discussions with the community on these changes before a change of this
nature is proposed. Please advise us if you are interested in pursuing this course of action.

Attachments
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E.

COUNCIL LAND USE AND ZONING PROCEDURES

MASTER PLAN AMENDEMENTS (LEGISLATIVE ACTION)

Initiated by planning commission or city council on own motion, or by property
owner application.
Requires public hearing and approval by planning commission.

If approved by planning commission, requires public hearing and action by city
council.

Special procedure - where council initiates the amendment, and the planning
commission disapproves the amendment, council can adopt by six-vote super
majority.

Final adoption requires the additional public hearing on, and adoption of, an
ordinance by council.

I1. ZONING MAP AMENDMENTS (REZONINGS) (LEGISLATIVE ACTION)

A.

B.

C.

D.

Initiated by planning commission or city council on own motion, or by property
owner application.

Requires public hearing and recommendation by planning commission.
Requires public hearing and action by city council (See Section 1V).

Consistency with Master Plan.

[1l. ZONING TEXT AMENDMENTS (LEGISLATIVE ACTION)

A

B.

Initiated by planning commission or city council on own motion.
Requires public hearing and recommendation by planning commission.

Requires public hearing and action by city council (See Section 1V).

Requires a final adoption of ordinance.



IV. COUNCIL ACTION ON ZONING MAP AND TEXT AMENDMENTS
(LEGISLATIVE ACTION)

A

D.

If the planning commission recommends approval of the item, council can adopt
the item by simple majority vote.

If the planning commission recommends denial of the item, council can adopt the
item only by six-vote super majority, or can refer the item back to the commission by
simple majority vote.

If on referral back, the commission does not reaffirm its recommendation for
denial by a five-vote majority within 25 days of the referral back, then council,
following another public hearing, can adopt the item by simple majority vote;
otherwise council must muster a six-vote super majority to adopt the item.

As noted, in all cases, final adoption of a zoning map or text amendment requires
the additional public hearing on, and adoption of, an ordinance by council:

V. SPECIAL USE PERMITS (WITH OR WITHOUT SITE PLAN)
(QUASI LEGISLATIVE ACTION)

A

B.

C.

Requires an application by property owner.
Requires public hearing and recommendation by planning commission.

Requires public hearing and action by city council (motion to approve or deny, by
simple majority).

V1. APPEALS TO COUNCIL (ADMINISTRATIVE ACTION)

A.

From planning commission decision on a subdivision application or on a stand-
alone site plan.

From board of architectural review decision on a certificate of appropriateness or
permit to demolish.

Requires public hearing and action by council (motion to affirm or reverse, or to
vacate and remand, by simple majority).



LIS > Code of Virginia > 15.2-2225 Page 6 of 1

prey next

§ 15.2-2225. Notice and hearing on plan; recommendation by local planning commission to governing body; posting of
plan on website.

Prior to the recommendation of a comprehensive plan or any part thereof, the local planning commission shall (i) post
the comprehensive plan or part thereof that is to be considered for recommendation on a website that is maintained
by the commission or on any other website on which the commission generally posts information, and that is available
to the public or that clearly describes how the public may access information regarding the plan or part thereof being
considered for recommendation, (ii) give notice in accordance with § 15.2-2204, and (iii) hold a public hearing on the
plan. After the public hearing, the commission may approve, amend and approve, or disapprove the plan. Upon
approval, the commission shall by resolution recommend the plan, or part thereof, to the governing body and a copy
shall be certified to the governing body. Any comprehensive plan or part thereof approved by the commission
pursuant to this section shall be posted on a website that is maintained by the commission or on any other website on
which the commission generally posts information, and that is available to the public or that clearly describes how the
public may access information regarding the plan or part thereof approved by the commission and certified to the
governing body. Inadvertent failure to post information on a website in accordance with this section shall not
invalidate action taken by the local planning commission following notice and public hearing as required herein.

(Code 1950, §§ 15-908, 15-921, 15-922, 15-964.2, 15-964.3; 1958, c. 389; 1962, c. 407, § 15.1-448, 15.1-449; 1968, c.
735; 1975, c. 641; 1976, c. 642; 1997, c. 587; 2009, c. 605.)

'rev * next new search table of contents home
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LIS > Code of Virginia > 15.2-2223 Page 2 of 2

prey next

§ 15.2-2223. Comprehensive plan to be prepared and adopted; scope and purpose.

The local planning commission shall prepare and recommend a comprehensive plan for the physical development of
the territory within its jurisdiction and every governing body shall adopt a comprehensive plan for the territory under
its jurisdiction.

In the preparation of a comprehensive plan, the commission shall make careful and comprehensive surveys and
studies of the existing conditions and trends of growth, and of the probable future requirements of its territory and
inhabitants. The comprehensive plan shall be made with the purpose of guiding and accomplishing a coordinated,
adjusted and harmonious development of the territory which will, in accordance with present and probable future
needs and resources, best promote the health, safety, morals, order, convenience, prosperity and general welfare of
the inhabitants, including the elderly and persons with disabilities.

The comprehensive plan shall be general in nature, in that it shall designate the general or approximate location,
character, and extent of each feature, including any road improvement and any transportation improvement, shown
on the plan and shall indicate where existing lands or facilities are proposed to be extended, widened, removed,
relocated, vacated, narrowed, abandoned, or changed in use as the case may be.

As part of the comprehensive plan, each locality shall develop a transportation plan that designates a system of
transportation infrastructure needs and recommendations that may include the designation of new and expanded
transportation facilities and that support the planned development of the territory covered by the plan and shall
include, as appropriate, but not be limited to, roadways, bicycle accommodations, pedestrian accommodations'
railways, bridges, waterways, airports, ports, and public transportation facilities. The plan should recognize and
differentiate among a hierarchy of roads such as expressways, arterials, and collectors. The Virginia Department of
Transportation shall, upon request, provide localities with technical assistance in preparing such transportation
plan.

The plan, with the accompanying maps, plats, charts, and descriptive mattet, shall show the locality's long-range
recommendations for the general development of the territory covered by the plan. It may include, but need not be
limited to:

1. The designation of areas for various types of public and private development and use, such as different kinds
of residential, including age-restricted, housing; business; industrial; agricultural; mineral resources; conservation;
active and passive recreation; public service; flood plain and drainage; and other areas;

2. The designation of a system of community service facilities such as parks, sports playing fields, forests, schools,
playgrounds, public buildings and institutions, hospitals, nursing homes, assisted living facilities, community
centers, waterworks, sewage disposal or waste disposal areas, and the like;

3. The designation of historical areas and areas for urban renewal or other treatment;

4. The designation of areas for the implementation of reasonable ground water protection measures;
5. A capital improvements program, a subdivision ordinance, a zoning ordinance and zoning. district maps,

mineral resource district maps and agricultural and forestal district maps, where applicable;

6. The location of existing or proposed recycling centers;

7. The location of military bases, military installations, and military airports and their adjacent safety areas; and

8. The designation of corridors or routes for electric transmission lines of 150 kilovolts or more.

The plan shall include: the designation of areas and implementation of measures for the construction, rehabilitation
and maintenance of affordable housing, which is sufficient to meet the current and future needs of residents of all
levels of income in the locality while considering the current and future needs of the planning district within which
the locality is situated.
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LIS > Code of Virginia > 15.2-2223 Page 2 of 2
The plan shall include: a map that shall show road improvements and transportation improvements, including the
cost estimates of such road and transportation improvements as available from the Virginia Department of
Transportation, taking into account the current and future needs of residents in the locality while considering the
current and future needs of the planning district within which the locality is situated.

(1975, c. 641, § 15.1-446.1; 1976, c. 650; 1977, c. 228; 1988, c. 268; 1989, c. 532; 1990, c. 19; 1993, cc. 116, 758;

1996, cc. 585, 600; 1997, c. 587; 2003, c. 811; 2004, cc. 691, 799; 2005,. cc. 466, 699; 2006, cc. 527, 563, 564; 2007,
c.761)
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of

Sec. 9.01 Power to adopt master plan.

In addition to the powers granted elsewhere in this charter, the council shall have the power to
adopt by ordinance a master plan for the physical development of the city to promote health, safety,
morals, comfort, prosperity and general welfare. The master plan may include but shall not be limited to
the following:

(@) the general location, character and extent of all streets, highways, super-highways, freeways,
avenues, boulevards, roads, lanes, alleys, walks, walkways, parks, parkways, squares, playfields,
playgrounds, recreational facilities, stadia, arenas, swimming pools, waterways, harbors,
waterfronts, landings, wharves, docks terminals, canals, airports and other public places or ways
and the removal, relocation, widening, narrowing, vacating, abandonment, change of use or
extension thereof

(b) the general location, character and extent of all public buildings, schools and’ other public
property and of utilities whether publicly or privately owned, off-street parking facilities, and the
removal, relocation, vacating, abandonment, change of use, alteration or extension thereof.

(c) the general location, character and extent of slum clearance housing and neighborhood
rehabilitation projects, including the demolition, repair or vacation of substandard, unsafe or
unsanitary buildings.

(d) ageneral plan for the control and routing of railways, streetcar lines, bus lines and all other
vehicular traffic.

(e) the general character, location and extent of all roads, streets, highways, super-highways,
freeways, boulevards, parks, parkways and public buildings and public facilities and of such other
general features as may affect the health, welfare, safety and prosperity of the city.

Before the council considers an ordinance proposing the adoption of a new master plan or an
amendment of an existing master plan, it shall first conduct a public hearing proceeded by notice as
provided in subsection G of Section 9.12. (Acts 1968, ch. 510, § 1; Acts 1970, ch. 492; Acts 1971, Ex.
Sess., ch. 166, § 1; Acts 1982, ch. 480", § 1; Acts 1988, ch. 157; Acts 1995, ch. 782, § 1)
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of

Sec. 9.04 Duty to adopt master plan.
It shall be the duty of the commission to make and adopt a master plan which with
accompanying maps, plats, charts, and descriptive matter shall show the commission's recommendations

for the development of the territory covered by the plan.
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of

Sec. 9.07.1 Amendment of master plan initiated by council.

Amendment of the master plan may be initiated by a majority vote of the city council to submit a
proposed amendment to the planning commission. Notwithstanding any provision in this charter or the
general law to the contrary, if the planning commission disapproves the proposed amendment, the
council shall have the power to overrule such action and adopt the amendment by an affirmative vote of not
less than six members. The failure of the planning commission to act within sixty days from the date of the
official submission to it shall be deemed approval; however, the council may extend such sixtyday period
for an additional period not to exceed sixty days upon a recorded vote of the majority of all the members
of council that good cause exists for such extension. The authority of the council under this section shall
be concurrent with the authority of the planning commission to initiate a master plan amendment on its
own motion. (Acts 1994, bill no. 22, 8§ 1)
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of
Sec. 9.09 Zoning powers.

In addition to the powers granted elsewhere in this charter, the council shall have the power to
adopt by ordinance a comprehensive zoning plan designed to lessen congestion in streets, secure safety
from fire, panic and other danger, promote health, sanitation and general welfare, provide adequate light
and air, prevent the overcrowding of land, avoid undue concentration of population, facilitate public and
private transportation and the supplying of public utility services and sewage disposal, preserve existing
and facilitate the provision of new housing that is affordable to all segments of the community, and
facilitate provision for schools, parks, playgrounds and other public improvements and requirements. The
comprehensive zoning plan shall include the division of the city into zones with such boundaries as the
council deems necessary to carry out the purposes of this charter and shall provide for the regulation and
restriction of the use of land, buildings and structures in the respective zones and" may include but shall
not be limited to the following:

(a)- It may permit specified uses of land, buildings and structures in the zones and prohibit all
other uses.
(b) It may restrict the height, area and bulk of buildings and structures in the zones.

(c) It may establish setback building lines and prescribe the area of land that may be used as
front, rear and side yards and courts and open spaces.

(d) It may restrict the portion of the area of lots that may be occupied by buildings and
structures.

(e) It may prescribe the area of lots and the space in buildings that may be occupied by families.

(f) It may require that spaces and facilities deemed adequate by the council shall be provided
on lots for parking vehicles in conjunction with permitted uses of land and that spaces- and
facilities deemed adequate by the council shall be provided on lots for off-street loading or
unloading of vehicles.

(g) It may provide that land, buildings and structures and the uses thereof which do not conform
to the regulations and restrictions prescribed for the zone in which they are situated may be
continued so long as the then existing or more restricted use continues and so long as the
buildings or structures are maintained in their structural condition; and may require that such
buildings or structures and the use thereof shall conform to the regulations and restrictions
prescribed for the zone or zones in which they are situated whenever they are enlarged,
extended, reconstructed or structurally altered; and may require that such buildings or structures
and the use thereof shall conform to the regulations and restrictions prescribed for the zone or
zones in which they are situated, in any event within a reasonable period of time to be specified in
the ordinance.

(h) 1t may require that permits be granted for special uses of property within a zone.

(i) It may, in order to promote the general welfare through the preservation and protection of
historic places and any other buildings or structures within the city having an important historic,
architectural or cultural interest and other areas of historic interest in the city and through the
preservation of the memorial character of the George Washington Memorial Highway, provide for
old and historic districts or designated preservation districts in which no building or structure shall
be erected, reconstructed, altered, restored, moved, removed, capsulated or razed until approved
by a board of architectural review and in which, notwithstanding any contrary provision of general
law, no building or structure shall be allowed to deteriorate so that the building or structure or any
exterior architectural feature thereof shall be lost or threatened with loss.

() It may create boards of architectural review which shall have the power to pass upon the
appropriateness of exterior architectural features, including signs, of buildings and structures to
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of

be erected, reconstructed, altered or restored in any old and historic districts or in designated
preservation districts established in the city and prohibit the moving, removing, capsulation,
demolition or razing of any building in such a district without a permit if any such building is of
such historic, architectural or cultural interest that its removal would be to the detriment of the
public interest.

In addition to the provisions of section 2.06 of this charter, the council may adopt an ordinance
which establishes a civil penalty for the moving, removing, capsulation, demolition or razing of a building
or structure which is located in an old and historic or a designated preservation district without the prior
approval from either the board of architectural review or the council. The civil penalty established for a
violation of any such ordinance shall not exceed the market value of the property as determined by the
assessed value of the property at the time of the violation, and that market value shall include the value of
any improvements together with the value of the land upon which any such improvements are located.
Such ordinances may be enforced by the city attorney by bringing an action in the name of the city in the
circuit court. Such actions shall be brought against the party or parties deemed responsible for the
violation. It shall be the burden of the city in any such action to show the liability of the violator by a
preponderance of the evidence.

The council shall establish standards, rules, regulations and procedures for the operation of any
such boards of architectural review, and, to carry out the purposes and provisions of subsection (i) above
and of this subsection (j), it shall provide for appeals to the city council from any final decision of a board,
which appeal shall stay a board's decision pending the outcome of the appeal before the council. The
council, on appeal, shall apply the same standards as those established for such boards and may affirm,
reverse or modify the decision of such boards, in whole or in part. The city council shall determine, by
ordinance, the parties entitled to appeal decisions of the city council; such parties shall have the right to
appeal to the circuit court of the city for review by filing a petition, at law, setting the alleged illegality of the
city council's action, provided such petition is filed within thirty days after the final decision is rendered by
the city council. The filing of the said petition shall stay the council's decision pending the outcome of the
appeal to the court. Findings of fact by the council shall be conclusive on the court in any such appeal.
The court may reverse or modify the decision of the council, in whole or in part, if it finds upon review that
the decision of the council is contrary to law or that its decision is arbitrary and constitutes an abuse of
discretion, or it may affirm the decision of council.

In addition to the right of appeal hereinabove set forth, the owner of a building or structure, the
moving, removal, capsulation, the razing or demolition of which is subject to the provisions of subsection
(i) above and of this subsection (j), shall, as a matter of right, be entitled to move, remove, capsulate, raze
or demolish such building or structure provided that: (1)-he has applied to the board for such right and
has also been a party to an appeal from the board's decision to the council, (2) that the owner has for the
period of time set forth in the time schedule hereinafter contained and at a price reasonably related to its
fair market value, made a bona fide offer to sell such building or structure, and the land pertaining thereto,
to any person, firm, corporation, government or agency thereof, or political subdivision or agency thereof,
which gives reasonable assurance that it is willing to preserve and restore the building or structure and
the land pertaining thereto, and (3) that no bona fide contract, binding upon all parties thereto, shall have
been executed for the sale of any such building or structure, and the land pertaining thereto, prior to the
expiration of the applicable time period set forth in the time schedule hereinafter contained. Any appeal
which may be taken to the court from the decision of the council, whether instituted by the owner or by
any other proper party, notwithstanding the provisions heretofore stated relating to a stay of decision
appealed from shall not affect the right of the owner to make the bona fide offer to sell referred to in this
paragraph. No offer to sell shall begin more than one year after a final decision by the city council. The
time schedule for offers to sell shall be as follows: three months when the offering price is less than
$25,000; four months when the offering price is $25,000 or more but less than $40,000; five months when
the offering price is $40,000 or more but less than $55,000; six months when the offering price is $55,000
or more but less than $75,000; seven months when the offering price is $75,000 or more but less than
$90,000; and twelve months when the offering price is $90,000 or more.

(-°Y It may, in order to promote the general welfare through the preservation. and protection of
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CHAPTER 9 Planning, Zoning, and Subdivision Control Page 4 of

properties in the city which are located outside of any old and historic or designated preservation
district but which are over 100 years old and are of historic, architectural or cultural interest,
provide by ordinance for the listing of such buildings and structures for preservation which shall
not be moved, removed, demolished, razed, capsulated, reconstructed, altered or restored until
approved by the board of architectural review except as hereinafter indicated and which,
notwithstanding any contrary provision of general law, shall not be allowed to deteriorate so that
the building or structure or any exterior. architectural feature thereof shall be lost or threatened
with loss.

Boards of architectural review shall have the power to prohibit moving, removal, capsulation,
razing, reconstruction, alteration or restoration of any building or structure so listed that is over 100 years
old and is of such historical, architectural or cultural interest that its removal would be to the detriment of
the public interest.

In addition to the provisions of section 2.06 of this charter, the council may adopt an ordinance
which establishes a civil penalty for the moving, removing, capsulation, demolition or razing of a building
or structure which has been designated by the council as an historic building. or structure or landmark
without the prior approval from either the board of architectural review or the council. The civil penalty
imposed for a violation of any such ordinance shall not exceed the market value of the property as
determined by the assessed value of the property at the time of the violation, and that market value shall
include the value of any improvements together with the value of the land upon which any such
improvements are located. Such ordinances may be enforced by the city attorney by bringing an action in
the name of the city in the circuit court. Such actions shall be brought against the party or parties deemed
responsible for the violation. It shall be the burden of the city in any such action to show the liability of the
violator by a preponderance of the evidence.

The council shall establish standards, rules, regulations and procedures for the operation of such
board to carry out the purposes and provisions of this subsection (j-01); it shall provide for appeals to the
city council from any final decision of any board’, which appeal shall stay the board's decision pending the
outcome of the appeal before the council. The council, on appeal, shall apply the same standards as
those established for the board and may affirm, reverse or modify the decision of a board, in whole or in
part. The city council shall determine, by ordinance, the parties entitled to appeal decisions of the city
council; such parties shall have the right to appeal to the circuit court of the city for review by filing a
petition, at law, setting forth the alleged illegality of the city council's action, provided such petition is filed
within thirty days after the final decision is rendered by the city council. The filing of the said petition shall
stay the council's decision pending the outcome of the appeal to,the court. Findings of fact by the council
shall be conclusive on the court in any such appeal. The court may reverse or modify the decision of the
council, in whole or in part, if it finds upon review that the decision of the council is contrary to law or that
its decision is arbitrary and constitutes an abuse of discretion, or it may affirm the decision of council. In
addition to the right of appeal hereinabove set forth, the owner of a building or structure, the moving,
removal, capsulation, razing or demolition of which is subject to the provisions of this. subsection (j-01),
shall, as a matter or right, be entitled to move, remove, capsulate, raze or demolish such building or
structure provided that: (1) he has applied to a board for such right and has also been a party to an
appeal from a board's decision to the council, (2) that the owner has for'the period of time set forth. in the
time schedule hereinafter contained and at a price reasonably related to its fair market value, made a
bona fide offer to sell such building or structure, and the land pertaining- thereto, to any person, firm,
corporation, government or agency thereof, or political subdivision or agency thereof, which gives
reasonable assurance that it is willing to preserve and restore the building or structure, and the land
pertaining thereto, prior to the expiration of the applicable time period set forth in the time schedule
hereinafter contained. Any appeal which may be taken to the court from the decision of the council,
whether instituted by the owner or by any other proper party, notwithstanding the provisions heretofore
stated relating to a stay of the decision appealed from shall not affect the right of the owner to make the
bona fide offer to sell referred to in this paragraph. No offer to sell shall begin more than one year after a
final decision by the city council. The time schedule for offers to sell shall be as follows: three months
when the offering price is less than $25,000; four months when the offering price is $25,000 or more but
less than $40,000; five months when the offering price if $40,000 or more but less than $55,000; six
months when the offering price is $55,000 or more but less
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than $75,000; seven months when the offering price is $75,000 or more but less than $90,000;
and twelve months when the offering price is $90,000 or more.

(i-) To acquire, in the manner provided in Chapter 13 of this charter, areas, properties, lands or
any estate or interest therein, of old and historic interest which, in the opinion of the council,
should be acquired, preserved and maintained for the use, observation, education, pleasure and
welfare of the people, provide for their renovation, preservation, maintenance, management and
control as places of old- and historic interest by a department of the city government or by a
board, commission or agency specially established by ordinance for the purpose; charge or
authorize the charging of compensation for the use thereof or admission thereto; lease, subject to
such regulations as may be established by ordinance, any such area, property, lands or estate or
interest therein so acquired upon the condition that the old and historic character of the area,
property or lands shall be preserved and maintained; or to enter into contracts with any person,
firm or corporation for the management, preservation, maintenance or operation of any such area,
property, lands or estate or interest therein so acquired as a place of old and historic interest,
provided, the city shall not use the right of condemnation under this paragraph unless the historic
value of such area, property, lands or estate or interest therein is about to be destroyed.

(k) To restrict, and regulate the erection of buildings and structures in areas subject to floods.
(Acts 1956, ch. 262, § 1; Acts 1964, ch. 288; Acts 1966, ch. 12, § 1; Acts 1966, ch. 83, § 1; Acts
1975, ch. 5-11, § 1; Acts 1976, ch. 669; Acts 1982, ch. 480, § 1; Acts 1983, ch. 314, § 1; Acts
1986, ch. 459, 8 1; Acts 1989, ch. 536, § 1; Acts 1992, ch. 512, § 1)
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Sec. 9.11 Duties of the city planning commission with relation to zoning.

It shall be the duty of the city planning commission to prepare and submit to the council a
comprehensive zoning plan as referred to in section 9.09 of this chapter and from time to time, at intervals
not exceeding two years, prepare and submit such changes in or revisions of the said plan as changing
conditions may make necessary. The provisions of sections 9.06 and 9.13 shall apply to zone boundary
changes adopted under section 9.10; provided, however, that said sections 9.06 and 9.13 shall not apply
to city-owned property. (Acts 1960, ch. 8, 8§ 1; Acts 1962, ch. 61, § 1; Acts 1964, ch. 288; Acts 1982, ch.
480, §1)
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Sec. 9.12 Adoption and amendment of regulations and restrictions and determination
of zone boundaries.

A. Subject to the other provisions of this chapter, the council shall have power by ordinance to
adopt the regulations and restrictions herein before described and determine the boundaries of
the zones in which they shall apply, provide for their enforcement, and from time to time amend,
supplement or repeal the same. The council shall also have authority to provide for the collection
of fees to cover costs involved in the consideration of any application for amendment of any such
determination of boundaries, to be paid to the Director of Finance by the applicant upon filing
such request. No ordinance to adopt the regulations and restrictions herein before described or to
determine the boundaries of zones or to provide for their enforcement, and no ordinance to
amend, supplement or repeal the same shall be enacted until the application or motion for such
change has been considered by the city planning commission and until after a public hearing in
relation thereto has been held by the commission. The commission may recommend approval or
disapproval of the matter by the city council, or the commission may request that the council refer
the matter back to the commission for further study. The commission shall vote on the application
or motion at the public hearing; provided, that the commission may defer a vote for a period not to
exceed 90 days upon a recorded' vote of a majority of the members of the commission that good
cause exists for such deferral.

B. A public hearing on the application or motion shall be held by the council, at which time the
parties in interest shall have an opportunity to be heard. Council may, by ordinance, provide for
the consideration of applications or motions or both by the commission or council only at specified
intervals of time, not exceeding ninety 90 days. The council may approve or disapprove
recommendations of the planning commission on the matter, subject to the provisions of § 9.06 of
this charter. It may also refer back the matter to the commission for further study.

C. The commission shall act on any matter referred back from the council for further study within
25 calendar days of the date of the council referral and shall resubmit its reviewed
recommendations to council. Such commission action shall follow a public hearing on the matter
which shall be preceded by at least 10 days' notice thereof published in a newspaper of general
circulation in the city. If two-thirds of the entire membership of the commission votes to
recommend disapproval of any, matter referred back to the commission by the council for further
study, such recommendation may be overruled only by a recorded affirmative vote of threefourths
of all the members of the council. If the commission fails. to act on such a referral back within 25
days of the date of the council referral or fails to recommend disapproval of the matter referred
back or by a two-thirds vote of its entire membership, the council may adopt said application or
motion for change by a simple majority. An additional public hearing shall be held by the council,
preceded by at least 10 days' notice thereof published in a newspaper of general circulation in the
city, on any matter referred by council to the planning commission for further study 45 days from
the date on which the matter was referred back to the planningcommission by the council;
provided, that the council may extend such 45-day period for an additional period not to exceed 45
days upon a recorded vote of the majority of all the members of council that good cause exists for
such extension.

D. Should the council approve the application or motion, 75 days may be taken to follow the
proper procedure for the passage of an ordinance implementing the approval.

E. The time constraints and limitations listed and described above in this section shall not apply
to any motion, or to any ordinance, to adopt, amend, supplement or repeal the regulations and
restrictions herein before described, or to provide for their enforcement. In addition,
notwithstanding any of the procedural requirements set forth in this chapter or by other law,
ordinances adopting or amending zoning regulations and restrictions or determining zone
boundaries may be enacted under the emergency ordinance provisions of this charter without
compliance with such requirements.
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F. The council, in determining the boundaries of zones, may approve an application or motion
for, and may adopt an ordinance for, a zone change to a more restrictive zone than that originally
applied for or moved; provided, in cases where the zone change procedure is initiated by other
than the planning commission or the council on its own motion: (1) that the planning commission
recommends in favor of such more restrictive zone change at a public hearing held to consider the
application for a zone change amendment; (2) that the applicant agrees to the more restrictive
zone change at or before the said planning commission hearing; and (3) that at least 10 days'
notice of the more restrictive zone change and of the time and place of the public hearing before
council required by this section shall be given by publication thereof in a newspaper of general
circulation in the city. A protest under 8§ 9.13 of this charter against a less restrictive zone change
shall not be effective against a more restrictive change. This shall not, however, preclude the filing
of an effective new protest against a more restrictive zone change under § 9.13, nor shall it
preclude the effectiveness of a protest filed against both a less restrictive and a more restrictive
zone change.

G. Whenever a public hearing is required or provided under the provisions of this chapter or any
related provision of general law, or under any local ordinance adopted pursuant to this chapter or
such general law, at least 10 days' notice of the time and place of such hearing, together with a
general description of the matter being heard, shall be published in a newspaper of general
circulation in the city. The council may, by ordinance, prescribe additional newspaper notice
requirements for particular hearings or classes of hearings. This subsection shall preempt all other
newspaper notice requirements of general or special law.

H. Any ordinance adopted, or other action taken, under the authority of this chapter or any
related provision of general law prior to April 1, 2004, shall not be declared to be invalid by reason
of a failure to advertise or give notice as required by general law, so long as advertisement and
notice of such adoption or action was given in compliance with the then applicable local law;
however, this subsection shall not affect any litigation concluded before, or pending on, April 1,
2004.

I.  Whenever written notice of a public hearing is required to be given to an owner of property
affected by the adoption or amendment of regulations or restrictions or zone boundaries under the
provisions of this chapter or any related provision of general law, such notice shall be given for the
public hearing on the application or motion for such adoption or amendment, as provided in
subsection A or subsection B of this section, and not for the public hearing on the ordinance
implementing the approval, as provided in subsection D of this section. (Acts 1956, ch. 262, § 1;
Acts 1964, ch. 288; Acts 1968, ch. 510, § 1; Acts 1971, Ex. Sess., ch. 166, § 1; Acts 1973, ch.
258, 8 1; Acts 1974, ch. 595, 8§ 1; Acts 1982, ch. 480, § 1; Acts 1988, ch. 157; Acts 1989, ch. 536,
8 1; Acts 1990, ch. 652, § 1; Acts 1994, bill no. 22, § 1; Acts 1995, ch. 6782, § 1; Acts 2004, Ch.
511,81)
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11-806 Action on motion for text amendment.

(A) Action by planning commission.

(1) Recommendation on proposed amendment. The planning commission shall
hold a public hearing on the proposed text amendment at which time it shall vote on
the matter and recommend that the city council approve the matter, disapprove the
matter, or refer the matter back to the planning commission for further study. The
planning commission may defer its decision upon a recorded vote of a majority of
the members of the commission that good cause exists for such deferral. Such
vote and the reasons therefor shall be sent to city council prior to city council's
public hearing on the matter.

(2) Reasons for recommendation. In recommending the approval or disapproval
of a proposed amendment, the planning commission shall state its reasons for
such recommendation.

(3) Action on referred back item. If the city council refers a proposed text
amendment back to the. planning commission for further study, the planning
commission shall hold a duly noticed public hearing on the matter, shall act on the
matter by approving or disapproving the motion or by requesting that the council
refer it back for further study, and shall submit its reviewed recommendation to city
council.

(B) Action by city council.

(1) Action on proposed text amendment. The city council shall hold a public
hearing on the proposed text amendment and shall act on the’ matter by approving
or disapproving the recommendation of the planning commission or by referring the
matter back to the planning commission for further study. If the planning
commission recommends disapproval of a text amendment, city council may not
approve it except by an affirmative vote of three-fourths of the members of the city
council.

(2) Action on referred back matter. After a text amendment has been referred
back to the planning commission for further study, the city council shall hold a duly
noticed public hearing, consider the application along with the planning
commission's reviewed recommendation and act on the matter by either approving
it, disapproving it or referring the matter back to the commission for further study
again. If the planning commission votes to disapprove the proposed amendment by
a two-thirds vote of its members, the city council may not approve it except by an
affirmative vote of three-fourths of its members.

(3) Implementing ordinance. If a text amendment is approved by city council, an
ordinance implementing council's approval will be prepared and submitted to city
council for its consideration.
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11-807 Action on map amendment.

(A) Action by planning commission.

(1) Recommendation on proposed map amendment. The planning commission
shall hold a public hearing on the proposed map amendment at which time it shall
vote on the matter and recommend that the city council approve the matter,
disapprove the matter, or refer the matter back to the planning commission for
further study. The planning commission may defer its vote for a period not to
exceed 90 days upon a recorded vote of a majority of the members of the
commission that good cause exists for such deferral. Such vote and the reasons
therefor shall be sent to city council prior to city council's public hearing on the
matter.

(2) Reasons for recommendation. In recommending the approval or rejection of a
proposed map amendment, the planning commission shall state its reasons for
such recommendation.

(3) Action on referred back item. If the city council refers a proposed map
amendment back to the planning commission for further study, the planning
commission shall hold a public hearing on the matter, shall act on the matter within
25 days of the date it was referred by either approving or disapproving the matter
and shall submit its reviewed recommendation to city council.

(B) Action by city council.

(1) Action on map amendment. The city council shall hold a public hearing on a
proposed map amendment and shall act on the matter by approving or
disapproving the recommendation of the planning commission or by referring the
matter back to the planning commission for further study. Except as provided in
section 11-807(B)(2) below, if the planning commission recommends disapproval of
a map amendment, city council may not approve' it except by an affirmative vote of
three-fourths of the members of the city council.

(2) Action on referred back matter. After a proposed map amendment has been
referred back to the planning commission for further study, the city council shall
hold a duly noticed public hearing, shall consider the proposed map amendment
along with the planning commission's reviewed recommendation and shall act on the
matter within 45 days of the date it was referred to the planning commission by
either approving or disapproving it. If good cause exists for an extension, city
council may extend the 45 day time limit for an additional 45 days. If the planning
commission votes to disapprove the referred back map amendment by a two-thirds
vote of its members, city council may not approve it except by an affirmative vote of
three-fourths of its members. If the planning commission fails to act within 25 days
of the referral or to recommend denial by a two-thirds vote, the city council may
approve the proposed amendment by a simple majority.

(3) Implementing ordinance. If a map amendment is approved by city council, an
ordinance implementing council's approval will be prepared and submitted to city
council for its consideration within 75 days of the approval.

(C) Revision of proposed map amendment.

(1) The city=council may adopt a map amendment which revises the boundaries of
the land proposed for amendment or which changes the existing zone classification
to a more or less restrictive one than the one originally proposed. If the map
amendment to be adopted involves any land area not shown in the
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original proposal or imposes a less restrictive zone for the property than that
originally proposed, public hearings on the revised proposal shall be held before
the planning commission and city council and notice of such hearings shall be
given by the city as though it were a new item.

(2) If the original proposal was brought by application, then city council may only
approve the adoption of a more restrictive zone change if the following conditions
have been met:

(@) The planning commission has recommended in favor of the more
restrictive zone change at a public hearing;

(b) The applicant who proposed the original map amendment has agreed
to the change at or before the planning commission public hearing on the
revised zone amendment proposal; and

(c) Notice pursuant to section 11-300 is given prior to the city council's
public hearing on the more restrictive zone change.
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11-905 Action on master plan amendment.

(A) Planning commission. The planning commission shall hold a public hearing on the
proposed amendment after which it may by resolution adopt the amendment by a vote of
not less than a majority of its entire membership. The resolution and amendment shall then
be forwarded to city council for its consideration.

(B) City council action. The city council shall hold a public hearing on a proposed
amendment and shall act on the matter by approving, disapproving, or approving it with
modifications. In the case of disapproval, the council shall return the proposal to the
planning commission for its reconsideration.

(C) Implementing ordinance. If a master plan amendment is approved by city council, an
ordinance implementing council's approval will be prepared and submitted to city council for
its consideration.
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